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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 20 
October 2010 has been entered. 

Response to Amendment 

2. The previous claim objections are overcome by applicant's amendments. 

3. Applicant's arguments filed 20 October 2010, with respect to the rejections of 
claims 1 and 5 have been fully considered and are persuasive. Therefore, the rejection 
has been withdrawn. However, upon further consideration, a new grounds of rejection 
is made. 

Claim Rejections - 35 USC §112 

4. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

5. Claims 1, 3-5, 7-13 and 16 are rejected under 35 U.S.C. 112, second paragraph, 
as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 
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Regarding claims 1 and 5, the recitation that the "..fire-retardant material is 
present in such a high amount that a fire retardant crust is formed..." is indefinite. It is 
impossible to ascertain from the claim what a "high amount" of material entails. 

Further regarding claims 1 and 5, unclear what is meant by "a fire retardant crust 
is formed on a side of the foam..." It seems the foam would begin to expand from the 
exposed side but over time, wouldn't the entire piece of foam expand, or is the opposite 
side of the foam composed of a material that does not expand? 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claims 1 , 3-5, 7-1 0, 1 3 and 1 6 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Landin (5,719,199). 

Regarding claim 1, Landin teaches a fire-resistant material comprising an 
elastomeric foam (column 3 lines 38-39 teaches it is preferred to use a material with 
elastomeric properties, thus it would be obvious to one of ordinary skill in the art based 
on the disclosure of Landin to provide a material having this property) of cross-linked 
ethylene vinyl acetate with a substantially closed cell structure (EVA) (column 4 lines 
21-24 teaches an elastomeric foam EVA which is substantially closed celled, i.e. 
"AIRFLEX 600BP"), 
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wherein the foam further comprises at least one crust-forming fire-retardant 
material and a pH neutralized graphite material (see column 7 lines 16-29 for 
intumescent graphite; see also column 16 lines 50-55 which teaches an embodiment of 
the invention which uses pH neutralized graphite), 

wherein the crust-forming fire-retardant material has been selected from poly 
ammonium phosphate and/or melamine phosphate (see column 9 lines 44-52 which 
teaches an additive of ammonium polyphosphate can be added to the crust forming 
material), and 

wherein the crust-forming fire-retardant material is present in such a high amount 
that a fire-retardant crust is formed on a side of the foam when directly exposed to high 
temperatures due to the presence of a fire, wherein the fire-retardant crust provides a 
shield against the effect of the fire (It would have been obvious to provide an 
appropriate amount of expanding material. This is the purpose of the invention of 
Landin, see at least column 11 lines 12-24). 

Regarding claim 3, Landin teaches the graphite material expands at a 
temperature higher than 200°C (column 2 lines 64-67 teaches the intumescent material 
expands at temperatures above 100°C, thus the examiner contends the material would 
also expand when subjected to temperatures above 200°C). 

Regarding claims 4 and 13, Landin teaches the material in the form of a plate- 
shaped or beam-shaped element (column 11 lines 38-46 teaches sheets of fire barrier 
material, which the examiner contends is equivalent to plates) 
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Regarding claim 5, Landin teaches the claimed material properties of the 
invention as addressed above in the rejection to claim 1, including the additional 
limitations of sealing off, at least during a fire taking place adjacent a wall in at least one 
of a virtually entirely flame-tight manner and smoke-tight manner an opening extending 
through this wall, through which a transporting device comprising at least one of a 
cable, duct and pipe has been fed, the system being provided with elements 
manufactured from a fire-resistant material which expands under the influence of 
temperature increase (column 14 line 49 to column 15 line 29 teaches an example of 
use of the invention of Landin wherein plastic pipes are fed through a concrete wall 
(slab) and fire barrier layers were added to stop the penetration of fire and smoke). 

Regarding claim 7, Landin teaches the system is designed such that the 
elements can be fixed in a self-clamping manner in the opening or in a casing thereof 
through mutual contact, contact with an inner wall of the opening or contact with the 
transporting device (column 15 lines 8-16 teaches the fire barrier fixed in contact with 
the transporting device, i.e. the plastic pipe; see also column 1 1 lines 38-50). 

Regarding claim 8, Landin teaches the system is capable of being substantially 
fixed within a volume which is bounded by a first outer surface of the wall and a second 
outer surface of the wall located opposite the first outer surface (this is described in the 
test of Landin in the passage of the specification cited above). 

Regarding claims 9 and 16, Landin teaches after the system has been fixed in 
the opening, parts of the opening which are free from the transporting device are sealed 
off by the system (via the intumescent expanding material described by Landin). 
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Regarding claim 10, Landin and teaches the system is designed such that after 
fixation in the opening, the system is ready for use (it would be obvious to one of 
ordinary skill in the art that once the system is put in place, the system is ready for use, 
the examiner construes once the system of Landin is in place, it is ready to be used). 

8. Claim 1 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over Landin 
(6,1 53,674) in view of Fay (6,484,463). 

Regarding claim 11, Landin teaches at least one of the elements is plate 
shaped (see rejection to claims 4 and 13), however, Landin fails to explicitly disclose the 
plate is provided with a line of weakening, the at least one element being detachable by 
breaking along the line of weakening in the plate-shaped material. 

Fay teaches fibrous insulation panels which are plate shaped and in which lines 
of weakness (cuts 34, 36 and 38 of figure 2 of Fay are weakened lines) and the at least 
one element being detachable by breaking along the line of weakening in the plate- 
shaped material (as described in the abstract). 

Therefore, from the teaching of Fay, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to modify the plate members 
of Landin to include equally spaced cuts like those in the teaching of Fay in order to 
enable the installer to easily change the size of the intumescent plate depending on the 
size of the spacing between the walls needed to be filled. 
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9. Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Landin 
(6,153,674) in view of Beele (5,344,106). 

Regarding claim 12, Landin fails to explicitly disclose at least one of the 
elements is of tube-shaped design. 

Beele teaches a fire resisting cable system in which tube shaped fire resistant 
intumescent members 12 having thermally expanding layers 14 and 15 are disposed. 

Therefore, from the teaching of Beele, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to modify the plate-shaped 
intumescent layers of Landin to include the teaching of adding tube shaped intumescent 
layers from the teaching of Beele in order to provide additional fire stopping abilities in 
between the cables thus further protecting the building from fire damage. 

Response to Arguments 

10. Applicant's arguments with respect to claims 1 and 5 have been considered but 
are moot in view of the new grounds of rejection. 

Conclusion 

1 1 . Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
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mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JASON HOLLOWAY whose telephone number is (571) 
270-5786. The examiner can normally be reached on M-F 9:00-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Khoi Tran can be reached on 571-272-6919. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

JASON HOLLOWAY 

Examiner 

Art Unit 3664 
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